United States Court of Appeals
for the eighth circuit

Nos. 96- 3564/ 3903

United States of Anmerica,

Appel | ee, Appeal s fromthe United
St at es
* District Court for the
District
V. of Sout h Dakot a.

Juvenil e PWM

Appel | ant .

* Ok k¥ X

Submitted: May 23, 1997

Fi | ed: August 1, 1997

Before RICHARD S. ARNOLD, Chief Judge, and BOAWAN and MORRI S
SHEPPARD ARNOLD, Circuit Judges.

MORRI S SHEPPARD ARNOLD, Circuit Judge.

PW/ a juvenile, appeals two sentences inposed on him W
reverse and renmand for resentencing.

In a proceeding pursuant to 18 U.S.C. § 5032, PWM a
si xt een-
year-old, admitted to being a juvenile delinquent because he
had
stolen firearms froma firearns dealer, an act nmade crimnal by
18 U.S.C. § 922(u), and had possessed and sold stolen firearns

violation of 18 U S.C. § 922(j). After being rel eased on bond,
he
failed to






appear at his sentencing hearing, an act for which he was

char ged

with being a juvenile delinquent for violating 18 U S. C

8§ 3146(a)(1). He later admitted to this charge as well. The

district court sentenced him to custody until he
reached

the age of

twenty-one in both cases, the nmaxi num sentence that can be
i mposed

on a juvenile who is less than eighteen years old. See 18
us.cC

§ 5037(c) (1) (A.

In sentencing PMWM the district court recognized that in

t he

firearnms case the guideline range for an adult defendant would
have

been four to ten nonths inprisonnent, and that in the
failure-to-

appear case it would have been six to twelve nonths. But
because

the district court believed that these ranges were arrived at
on

the basis of a crinminal history category that did not
adequatel y

reflect the seriousness of PWMs past crinmnal conduct, it felt
it

appropriate to depart upward. |In the sentencing hearing in the

firearnms case, the district judge renmarked that PWM "is
basically

a career crimnal at a very young age," and adverted to his

" nost
extensive crimnal history," but did not specifically state to
what
crimnal conduct of PWMs it was referring, except to say that
n of
course he continued [it] while out on bond." To justify the
sentence in the failure-to-appear case, the district court
specifically relied on paragraphs 17 through 29 of the rel evant
presentence report, which briefly described nine tribal-court
charges of which PWM had been convicted and three crimna
cases
that were pending against himin tribal court (two of these
| ast
being for conduct that he had allegedly engaged in while on
bond).
In United States v. RL.C., 503 U S 291 (1992), the
Supr ene
Court considered the neaning of 18 U.S.C. 8§ 5037(c)(1)(B)
whi ch

fixes the maxi numterm of soneone adj udicated a juvenile



del i nquent

had
carry

t hat

t hat

at "the maximumtermthat woul d be authorized if the juvenile
been tried and convicted as an adult," unless that term would
the juvenile past his twenty-first birthday. The Court held
this statute required a sentencing court in a juvenile case to
enpl oy the sentencing guidelines to determ ne the range of the
sentence to which an adult would be exposed if he or she had
commtted the adult counterpart of the relevant offense, and

the upper linmt of that range



mar ked t he nmaxi num sentence to which a juvenile could be

subj ect ed

t he

court

nmuch

by
St at es

U S

matri x,

to

to

not

require

in

t hat

to

Id. at 306. The Court also observed, however, that "the upper
limt of the proper Quideline range [sets] the maxi mumterm for
which a juvenile may be committed to official detention, absent
ci rcunstances that would warrant departure under [18 U.S. C ]
8§ 3553(b)" (enphasis supplied). 1d. at 307

The governnent argues that R L.C. allows a district court
unfettered discretion in a juvenile case to exceed the top of

gui deline range to which an adult woul d be subject, once the

lawful ly determines that § 3553(b) authorizes it to depart. In
ot her words, the governnent's position is that in deciding how

to depart in a juvenile case, the district court is not bound
the procedures that we have outlined in cases such as United
v. Day, 998 F.2d 622, 625 (8th G r. 1993), cert. denied, 511

1130 (1994), which require a court, in sentencing an adult, to
"proceed along the crinmnal history axis of the sentencing

conparing the defendant's crimnal history with the crimna
hi stories of other offenders in each higher category," in order

fix and justify the extent of a departure.
W agree with the governnent that a juvenile does not have

recei ve the sane sentence that an adult who commtted a
correspondi ng of fense woul d recei ve, and, indeed, the Court
enphasized in RL.C., 503 U S. at 307, that its holding did

require plenary application of the Guidelines to juvenile
delinquents." But it does no violence to this principle to

a sentencing court to follow the procedures established in Day
order to determ ne the maxi num sentence that an appropriately
conparabl e adult would have received, in order to fix the upper
limt of the juvenile's sentence. This, we believe, is exactly
what R L.C. and 8 5037(c)(1)(B) require, because otherw se a
juvenil e's nmaxi mum possi bl e sentence woul d not be the sane as
of asimlarly situated adult, a result the statute was enacted
avoi d.

Furthernore, as we have already indicated, in departing



upwar d
the district court considered not just the nine tribal-court
adj udi cations outlined in the presentence report,



of

pendi ng

t hat
part
to

did
for

whet her

conduct
prove

limt

but also three charges that were pending in tribal court, two
which were laid for acts committed while PWM was on bond

sentencing on the firearns charge. |In United States v. Joshua,
40 F. 3d 948, 953 (8th Cir. 1994), we pointed out that charges

are nerely pendi ng agai nst a defendant nay not be counted as

of the defendant's crininal history unless the defendant adnmits
the crinminal conduct underlying the charge. 1In this case, PW/
not adnit the underlying conduct, and consequently it was error
the district court to take it into account in determnning

and how nmuch to depart.

W therefore vacate the sentences, remand the cases for
resentencing, and direct the district court to utilize the
procedures established in Day and sinmilar cases to deternine an
appropriate guideline for PWM w thout reference to charged
to which he has not admtted or which the governnent does not
by a preponderance of the evidence, in order to fix the upper
of the sentence for which he is eligible.
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